IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
WESTERN DI VI SI ON

FAT POSSUM RECCORDS, LTD

Plaintiff
V. NO 3: 95CVv145-B- A
CAPRI CORN RECORDS, | NC.

Def endant

MVEMORANDUM OPI NI ON

Thi s cause cones before the court upon the defendant's notion
to dismss, stay or transfer. The court entertai ned oral argunent
on the notion on Cctober 27, 1995, at which tinme the plaintiff
presented w tnesses on its behalf. Upon duly considering the
testinmony of the plaintiff's wtnesses, as well as the parties
menor anda and exhibits, the court is ready to rule.

FACTS

The plaintiff, Fat Possum Records, Ltd. ("Fat Possum'), is a
M ssi ssi ppi corporation which produces original al bums, al so known
as master recordings, for various blues artists. Fat Possum
entered into an agreenent with the defendant, Capricorn Records,
Inc. ("Capricorn"), wherein Fat Possum granted Capricorn an
excl usi ve six-year license to produce and distribute conpact discs
and cassette tapes fromFat Possum master recordings. |n exchange
for the exclusive rights to Fat Possumrecordi ngs, Capricorn agreed
to pay Fat Possum royalties on all conpact discs and cassettes
sold. Capricorn further agreed to advance Fat Possum $5, 000. 00 per
month for the first eighteen nonths of the contract as well as

$5, 000. 00 per new al bum up to a maxi mum of $90, 000. 00.



Fat Possum contends that Capricorn breached the agreenent by
failing to make nonthly advances and royalty paynents when due.
Capricorn maintains that they are still under contract with Fat
Possum but that the original agreenent has been nodifi ed. Fat
Possum believing the agreenent to have been breached, has
negoti ated wth House of Blues, a third party, on a new agreenent.
However, neither House of Blues nor any other conpany wll enter
into a contract with Fat Possum until their agreenment wth
Capricornis termnated. Capricorn refuses to agree that they have
term nated the contract.

Capricorn filed suit against Fat Possumin the United States
District Court for the Mddle District of Tennessee on Septenber
29, 1995, seeking to enforce the allegedly nodified agreenent.
However, the Tennessee action was not imedi ately served upon Fat
Possum  On Cctober 3, 1995, Fat Possum filed this suit against
Capricorn in the United States District Court for the Northern
District of Mssissippi, and i medi ately served the defendant with
t he summons and conpl ai nt. Fat Possumwas not formally served with
t he Tennessee action until well after the M ssissippi action was
filed and served.

At the hearing, the plaintiff submtted the testinony of
Jeffrey Kenpler, a Georgia attorney who had been representing Fat
Possum in negotiations with Capricorn, and Bruce Wtson, an
enpl oyee of Fat Possum Kenpler testified that he faxed a letter
to Capricorn on Friday, Septenber 29, 1995, in which he stated that

Fat Possum considered the agreenent to have been breached by



Capricorn, and that in order to mtigate its danages, Fat Possum
would be negotiating a new agreenent wth a third party.
Approximately 6:00 p.m that evening, Capricorn faxed to Kenpler a
copy of the Tennessee conplaint, with a note stating that the
conplaint had been filed that day and asking if Kenpler would
accept service on behalf of Fat Possum Kempl er had left the
office by then and did not find the faxed conplaint until Monday
nor ni ng, COctober 2, 1995. Kenpler testified that upon finding the
conplaint Monday norning, he imrediately faxed a copy to Fat
Possum s office in Oxford, Mssissippi. He also testified that he
spoke to Matthew Johnson, president of Fat Possum regarding the
conpl aint on either COctober 2nd or Cctober 3rd, though he coul d not
recall exactly when. Kenpler did not renenber whether or not he
specifically told Johnson the conplaint had been filed. However,
when Kenpler faxed the conplaint to Johnson on October 2nd, he
attached a cover letter which stated that the encl osed conpl ai nt
"has or may be filed."

Wat son testified that he was an enpl oyee of Fat Possum and
that his first day on the job was Mdnday, October 2, 1995. Watson
stated that Johnson went to Jackson, M ssissippi, for two or three
days that week, but that Johnson was present in the Oxford office
on Monday norning, arriving at approximately 10:00 a.m He could
not recall exactly how | ong Johnson was present, but conceded on
cross-examnation that it was roughly half a day. Watson further

testified that someone neeting the description of Thomas Davis,



Capricorn's process server, cane by l|ooking for Johnson while
Johnson was out of town.

Al though Capricorn did not offer any live testinony at the
hearing, it did submt the affidavit of its process server, Thomas
Davi s. In his affidavit, Davis testified to several events
indicating that Matthew Johnson, president of Fat Possum was
evadi ng servi ce. Davis testified that when he went to the Fat
Possum office on Cctober 2nd and asked for Johnson, he was told
t hat Johnson was out of the country. Davis further testified that
on Cctober 4th, he was parked across the street from Fat Possuni s
of fice when Johnson arrived. Davis stated that when Johnson saw
hi m parked across the street, Johnson ran inside the office and
refused to answer the door. Davis also testified that on the
nmorni ng of October 7th, he knocked on the door to Johnson's
resi dence. Even though he heard soneone noving about inside, no
one cane to the door.

LAW

The defendant argues that this case should be dismssedinits
entirety, or stayed pending the outcone of the Tennessee action, in
accordance with the first to file rule. In the alternative, the
def endant requests that this case be transferred to the Mddle
District of Tennessee pursuant to 28 U.S.C. § 1404(a).!?

The first tofilerule states that "when two i dentical actions

are filed in courts of concurrent jurisdiction, the court which

128 US C 8§ 1404(a) states that a district court may
transfer any civil action to any other district where it m ght have
been brought.



first acquired jurisdiction should try the lawsuit and no purpose

woul d be served by proceeding with a second action."” Pacesetter

Sys., Inc. v. Medtronic, Inc., 678 F.2d 93, 95 (9th Cir. 1982); see

also United States Fire Ins. Co. v. Goodyear Tire & Rubber Co., 920

F.2d 487, 488 (8th G r. 1990). Federal courts attenpt to avoid
duplicative litigation in an effort to prevent waste, to avoid
rulings which may entrench upon the authority of sister courts, and
to prevent pieceneal resolution of issues that call for a uniform

result. West @ulf Maritine Ass'n v. |LA Deep Sea Local 24, 751

F.2d 721, 728-729 (5th Gr. 1985). The first to file rule should
not be applied in a rigid and nmechani cal fashion; however in the
absence of conpelling circunstances which warrant keeping the
action in the second filed forum courts should exercise their
di scretion to defer to the court in which the action was initially

filed. United States Fire Ins. Co., 920 F.2d at 488-489;

Pacesetter Sys., Inc., 678 F.2d at 95.

During oral argunent, Fat Possum proposed that these actions
are not identical, arguing that the M ssissippi action seeks to
recover for an alleged breach of the original agreenent while the
Tennessee action seeks to enforce an alleged nodification to the
agr eenment . Despite Fat Possumis artful characterization of the
i ssues, the court finds that these are duplicative suits, involving
identical parties and subject matter. Both actions seek to
determ ne the status of the contractual relationship between the
parties. Nei ther court can resolve its action wthout hearing

evi dence of both the all eged breach and all eged nodification. The



issues do not have to be identical to be duplicative. A
substantial overlap of the content of each suit is sufficient.

Mann Mg., Inc. v. Hortex, Inc., 439 F.2d 403, 407-408 (5th G

1971); see also Texas Instrunents, Inc. v. Mcron Sem conductor,

Inc., 815 F. Supp. 994, 997 (E.D. Tex. 1993) (to be duplicative,
two actions need only involve closely related questions or common
subject matter). To proceed with these two duplicative actions in
different forunms would certainly lead to a waste of judicial
resources and would possibly lead to inconsistent resolution of
comon i ssues. Inthe interest of judicial econony and efficiency,
one court should exercise its discretion to defer to the other.

Havi ng determ ned that these are duplicative actions, we now
turn to the question of which court should proceed. It is
undi sputed that the Tennessee action was filed four days prior to
this action. Capricorn asserts that other than the inconvenience
either party would endure fromhaving to litigate outside of its
| ocal area, no conveni ence factors weigh heavily in favor of either
forum Although the Iicense agreenent states that M ssissippi |aw
applies to any disputes arising fromthe agreenent, the defendant
asserts that district courts sitting in diversity are often called
upon to interpret another state's |aw.

The plaintiff contends that the first to file rule nmeans not
only first tofile a conplaint but also the first to effect service
of process. Since the M ssissippi action was the first to be filed
and served, the plaintiff argues that application of the rule would

give this court priority. In response to the plaintiff's argunent



that service of process is part of the first to file rule, the
def endant asserts that Fat Possum purposefully evaded service, for
which it should not be rewarded.

Si nce the Tennessee action was indisputably filed first, this
court should relinquish its jurisdiction in favor of the district
court in Tennessee. The plaintiff's argunent that first to file
really neans first to serve is not well-taken. Rel atively few
cases address the factual situation of the first filed action being
the | ast one served. O those cases, nearly every court found that
the order of service was not an issue. The courts al nost
unani nously held that the forumin which the action was first filed
shoul d take priority over the other, even though the second filed

action was the first action served. See Pacesetter Sys., Inc., 678

F.2d at 96 n.3; Barber-G eene Co. v. Blaw Knox Co., 239 F.2d 774,

777-778 (6th Cr. 1957); Mrianna Inports, Inc. v. Helene Curtis,

Inc., 873 F. Supp. 308, 309 (D. Neb. 1994) Peregrine Corp. V.

Peregrine Indus., Inc., 769 F. Supp. 169, 172 (E.D. Pa. 1991).

Oten, the courts addressing the issue of service enphasized that
even though the defendant in the first filed action had not been
formally served, they all had notice of the first action prior to

filing the second action. See Pacesetter Sys., Inc., 678 F.2d at

96 n.3; Marianna Inports, Inc., 873 F. Supp. at 309.

The only case which the plaintiff cites or which the court can
find in which the second filed but first served suit was given

priority over the other is Pittman v. Triton Energy Corp., 842 F

Supp. 918 (S.D. Mss. 1994). Triton Energy Corporation filed suit



against Pittman in the United States District Court for the
Northern District of Texas and properly served Pittman by
delivering a copy of the sumons and conplaint to the Texas
Secretary of State. However, the Secretary of State failed to
successfully forward the action to Pittman. The Secretary of State
attenpted to send the summons and conplaint to Pittman by certified
mail, but the package was returned marked "forwarding tine
expired." Five days after the Texas conplaint was filed, Pittman
filed suit against Triton Energy Corporation in the United States
District Court for the Southern District of Mssissippi, and
ef fected service upon the defendant. The court held that Pittnman,
through no fault of his own, never had notice of the Texas
conplaint (even though it had been properly served upon the
Secretary of State), and therefore the court refused to stay or
di sm ss the M ssissippi action. Pittman, 842 F. Supp. at 923. The
court noted that the summons and conplaint mailed to Pittman were
returned because the forwardi ng address had expired, and indicated
that its ruling mght be different if Pittman had refused to sign
for the certified letter or had ot herw se actively evaded servi ce.

Id. Pittman is readily distinguishable fromthe present action in

t hat Johnson, unli ke Pittnman, had notice of the first filed acti on,

and there is sone evidence that Johnson actively evaded service.?

2 The court need not determ ne whether Johnson did, indeed,
actively evade service, as such a determ nation is not necessary to
the ultimate outcone. The court has found that Johnson had notice
of the first filed Tennessee action prior to filing suit in
M ssissippi and that is sufficient to support the application of
the first to file rule.



In this action, the court finds that Fat Possum had notice of
the Tennessee suit prior to filing the M ssissippi conplaint.
Kenpl er, Fat Possumis Georgia attorney, faxed a copy of the
Tennessee conpl aint to Matthew Johnson on the norning of October
2nd, the day before Fat Possum filed its suit in M ssissippi
Acconpanyi ng the conplaint was a |letter from Kenpler stating that
the attached conplaint "has or may be filed." While this |anguage
does not unequivocally confirmthat the conpl aint had been filed in
Tennessee, it is sufficient to put Johnson on notice of the filing.
Wat son testified that Johnson was present on the norning of October
2nd, so it stands to reason that Johnson received the conplaint.
Nei t her Kenpler nor Washington were able to give any testinony
directly supporting the proposition that Johnson had no notice of
t he Tennessee action. Conspicuously absent was any testinony from
Johnson, either by affidavit or as a live witness, that disputed
the notion that he had notice of the Tennessee action prior to
filing the M ssissippi conplaint. The court finds that it is nore
t han nere coi ncidence that Fat Possumfiled suit one day after its
Ceorgia attorney received the filed Tennessee conpl ai nt.

In the alternative, the plaintiff argues that even if the
first tofile rule would confer priority upon the Tennessee acti on,
other factors give this court anple reason to disregard the rule.
For one, the plaintiff asserts that the rule may be ignored if the
first suit was filed nerely as a preenptory filing to secure

jurisdiction in another court. See Martin v. South Carolina Bank,

811 F. Supp. 679, 686 (MD. Ga. 1992). However, the plaintiff has



failed to provide any persuasi ve evi dence t hat the Tennessee action
was nerely a preenptive filing. Once Kenpler faxed the Septenber
29 letter to Capricorn warning that Fat Possum would attenpt to
enter an agreenent with a third party, Capricorn had a legiti mte
reason to respond by filing suit in Tennessee seeking to enforce
the all eged contract.

The plaintiff further argues that the financial condition of
the parties should be given consideration. The plaintiff asserts
that Fat Possumcannot afford to |itigate in Nashville, Tennessee,
but that Ilitigating outside of its locality would not be a
financial burden for Capricorn. It should be noted that the only
case the plaintiff cites in support of this proposition states that
the financial condition of the parties, while a relevant
consideration, is "not entitled to great weight." Houk v.

Ki nberly-C ark Corp., 613 F. Supp. 923, 929 (WD. M. 1985). The

court is not convinced that Fat Possum s financial condition is a
sufficiently conpelling reason to disregard the first to file rule.
The court is |ikew se not persuaded that other factors, such as the
| ocation of the evidence or the fact that M ssissippi |aw governs
the agreenent, render M ssissippi a nore appropriate forum than
Tennessee.

Havi ng decided that this court should defer to the action
previously filed in Tennessee, the only remaining issue is the
appropriate neans for inplenenting this decision. The defendant
has asked this court to either dismss this action entirely, stay

this proceedi ng pendi ng the outcone of the action in Tennessee, or

10



transfer this cause to the Mddle District of Tennessee pursuant to
28 U S.C. 8§ 1404(a). The court sees very little substantive
difference in the three options. Fat Possumhas indicated that it
woul d prefer the case be transferred rather than dism ssed or
stayed, and the court wll oblige. Capricorn has stated to the
court that it is ready to proceed inmmediately in the federal court
in Tennessee with the motion of Fat Possum for a prelimnary
i njunction.
CONCLUSI ON

For the aforenentioned reasons, the court finds that this
action should be transferred to the United States District Court
for the Mddle D strict of Tennessee pursuant to 28 U S.C
§ 1404(a).

An order will issue accordingly.

TH'S, the day of Novenber, 1995.

NEAL B. BI GEERS, JR
UNI TED STATES DI STRI CT JUDGE
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